
No. 1241

IN THE

Httifeb &Mt^
(Etrtutf Olourf of JSppmk

FoK The Ninth Circuit.

OcTOBEE Term, 1905.

Jerome P. Porter, John G. Jury, Thomas

W. Chandler, Charles J. Carr and Mrs.

Mary Thompson^,

Appellants,

vs.

ToNOPAH North Star Tunnel and

Development Company (a corporation),

Appellee,

NOV -2

SUPPLEMENTAL BRIEF FOR
APPELLANTS.

Garoutte & Goodwin,

Welles Whitmore,

Attorneys for Appellants.

Pernau Press.





r ^c^ u^/ Ooi'UC-^

/ ^

5 ^ /





No. 1241.

IN THE

(Etrrutf OTuurf of Jlppmfe

For The Ninth Circuit.

October Term^ 1905.

Jerome P. Porter^ John G. Jury, Thomas

W. Chandler, Charles J. Carr and Mrs.

Mary Thompson,
Apijellants^

vs.

ToNOPAH North Star Tunnel and

Development Company (a corporation),

Appellee.

SUPPLEMENTAL BRIEF FOR

APPELLANTS.

The position on the ground of the discovery

monument upon which was posted the notice, of

location of the Dave Lewis ' Hope Claim, is one



of the important facts to be determined before a

correct decision of this case can be arrived at by

the court.

It is conceded that commencing about the 10th

day of June, 1902, a shaft was sunk on the dis-

puted ground to a depth of some six hundred feet,

by and at the expense of the Tonopah North Star

Tunnel and Development Company. It is also con-

ceded that on the 1st, 2nd, 3rd, 4th and 5th days

of February, 1902, Dave Lewis, one of the original

locators of the Dave Lewis Hope Claim, caused a

cut to be run or excavated on a vein at a point

forty or forty-five feet north of the point at which

the shaft was subsequently sunk by the Tunnel

Comj)any.

The contention of appellants is that regardless

of any testimony offered by plaintiffs at the trial,

the testimony of defendant establishes beyond ques-

tion that the location of the discovery monument

of the Dave Lewis Hope Claim, upon which the

notice of location was posted, was on the top of

the ridge three hundred feet north eight degrees

west from the cut excavated by Dave Lewis. And
appellants contend that the testimony of the defend-

ant offered at the trial shows this to be the loca-

tion of that monument as early as the 9th day of

October, 1901.

Mr. Ish is the locator of the Ivanpah Claim, and



certainly his testimon}' upon the subject shouki

have great weight in determining that fact. At

jjages 212-215 of the transcript, he testifies as fol-

lows :

'^Q. Now go on and tell the court what you
know about the Ivanpah location.

**A. I made the location myself on the lOtli

day of October, 1901. I went to the district

a few days prior to that, a month or such a

matter, became interested, as all miners and
prospectors do, in the development of the lode

there, the ore, and like all the balance of the

people interested there, got interested in the

strike of the ore, where it went to, after it dis-

appeared under the leases going east, and 1

learned from a workman in what is known as

the Dority lease, that there was a cross vein

in the Mizpah cross-cutting the Mizpah. lode;

I secured admission into that lease, and went
dovrn and saw that there was such a vein that

had a strike to the north, I then went on the

hill to ascertain, if possible, what ground could

be obtained, either by location or otherwise, on
the strike of that vein, and in doing so I went
to the end of the Mizpah ground, and examined
from there to the north and ivest. I had been
informed that a claim known as Silver State

had been located a few days prior to that time

directly on the extension of the Mizpah, or

nearly so, and the reason I name this is, that

I did not, knowin'g of the fact, or presuming
it to be a fact, I did not investigate that part

of the territory, but to the west of that and
to the north I looked for such a thing as vacant
ground, and any other claims that might be

in there; and commencing at the northwest
[northeast] corner of the Mizpah, I found



that the ground immediately to the west had
been located, and then following that out I

went upon this ground and discovered a vein

on the Ivanpah ground, where I made the loca-

tion. In looking this ground over I went to

every monument that was on the hill, that

could be seen, commencing at the fiorth end

of the Mizpali—or the east end of the Mizpah,

and going across the ground in a northivesterly

direction, and whatever ground was vacant to

the left of what I thought to be the Silver Star

location. In making this investigation I found
that the ground where the present Ivanpah
location, or where the Ivanpah location was
afterwards made, was, as I thought, vacant.

And I examined all of the monuments that I

could see, of whatever nature or description

was on that ground, and I found in my in-

vestigations, up near the top of Mount Oddie,

I found the location post, discovery post of the

Dave Lewis Hope Claim; I found a monument
probably 20 inches high, possibly two feet and
a half across, or such a matter as that, a

small monument of rock, and in that monu-
ment a small can, a baking powder can or

something of that kind, with a removable top,

and I took out and read the notice. This

notice then claimed, if my recollection serves

me right, five hundred feet northwesterly and
a thousand feet southeasterly, or north-

erly and southerly, if I remember right.

I am not exactly positive of that, more
than it was, I think, northerly or northwest-

erly and southeasterly. Knowing the latitude

that prospectors take to get the directions and
locations of a claim, I sought to the north for

space that would indicate where his lines were,

and I found none. I then went to the south



again, and examined all the ground along on
the line of the Mizpali, or about that point,

which would take it about the required dis-

tance, and I found none there. Tliere were
no side monuments that I could find; and
not knowing further about his ground, I

located the Ivanpah."

From this testimony we see that Mr. Ish had

an intelligent idea of the location of the Mizpah

ground, and its northeast corner; that he also had

an intelligent idea of the situation and location of

the Silver State Claim, which he understood had

been located a few days prior thereto. Keeping

these facts in mind, together with his statement of

the object and purpose for which he was upon the

ground, it is evident that he must have done just

what he says he did, namely, traveled in a north

and northwesterly direction from the northeast cor-

ner of the Mizpah Claim to the top of the ridge.

Traveling this course, and looking for vacant

ground north of the Mizpah and west of the Silver

State, he finds a stake in a mound of rocks, upon

which is the location notice of the Dave Lewis

Hope Claim, dated the 26th day of August, 190L

Traveling in the same direction, he finds another

stake probably two or three hundred feet north

of that one, which he savs is north of the North

Star shaft (p. 236).

Mr. Salsberry, another witness for defendant,

and a large stockholder of the defendant corpora-



tion, was on the ground the same day that Mr.

Ish was first there, to-wit, the 9th day of October,

1901. He approached from the north. He says

at page 324

:

^^I commenced on the north side and went
up on the hog back, that northwest hog back
that lay off of Mount Oddie, and on top of

this hog back I noticed a monument there,

this Dav^e Lewis Hope, together with a stake

in it, perhaps there was a mound around
it of rock two feet high or so, and in this

monument was a notice, a tin can rather, with
the notice in it, and this notice was something
that I could hardly make out, only the date,

it was in such a scrawling manner, it had evi-

dently been located before, this ground had,
and the figure had been erased with the finger,

and the date changed to August 26th, 1901.

Well, I don't know who changed it, but evi-

dently it had been changed, and I looked
around, and didn't see any more monuments;
went clear over the ground, practically down
to the Mizpah * ^ -^ I ^y^s over there
again with Mr. Ramsey; that was in the latter

part of November, we went around to the tun-
nel, went over the top of the mountain again,

and I showed him this notice, and we took it

out and read it, and could not make heads or
tails to it, only the date and the name; it was
Lewis and Carr or Carr and Lewis."

This testimony shows that Mr. Salsberry, start-

ing on the north side of the mountain, traveling

to the summit of the hogs back in a course which

leads him down to the Mizpah ground, also finds



on the summit of that hog's back the notice and

post where we claim it to be.

John McCune was also a witness for defendant,

and one whom Judge Hawley seemed to consider

particularly worthy of belief. He says at pages

304-5-6-7:

'^1 did work for Dave Lewis. I worked a

few shifts up there on a claim called the Dave
Lewis Hope, I believe, Lewis Hope, would not

be positive wiiether thex'e was a ^Dave' at-

tached to it or not. That claim is on the North
Star ground, what they call the North Star
ground now. It lies right on Oddie Mountain. I

•would not he right positive about the date

when I did this work, but if I remember right

it w^as along about the 1st of February, 1902.

It was a crosscut you might say; an open cut.

*^Q. Was it close to the North Star shaft,

the work you did?
"A. Yes, wasn't very far from it sure. I

used powder and steel in doing that work. Got
it from Davis & Lothrop's. Dave Lewis
showed me where to go to work, and he went
on the hill with me.

*^Q. Did Dave Lewis show vou anv monu-
ments or anything up there'?

^^A. Well, he showed me the distances;
showed me what he called the location monu-
ment, and I didn't even look at the notice; he
showed ]ne one, and he says, Hhis is my loca-

tion monument,' and we just stood there, and
he said, 'There is another monument,' so I
didn't pay much attention to the monuments,
to tell the truth, but this location monument
I did.

^'Q. Where was that location monument?
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a A. Well, it was up on the ridge, on the

ridge there, about, I guess, north of where we
done the work.

*^Q. About how far north would vou figure

it?

*^A. It might be a little bit west of north.
^^Q. About how far?
''A. I didn't have any compass for that.
^*Q. How far Avould you guess it to be?
^'A. Well, 1 would guess it probably 300

feet, some place in that neighborhood."

Again at page 311, the same witness says:

^^Q. How many posts did you see, how many
monuments ?

^*A. Well, I will tell you, there Avas monu-
ments all around the hill there, that is, more or

less, and I didn't go around to the monuments.
^'Q. How many did you see that you under-

stood were the Dave Lewis Hope monuments?
^^A. Well, I will tell you, I didn't even

look at Dave Lewis' notice.
*^Q. How many did Dave Lewis tell you

were his that you saw?
^'A. He says, Hhere is my location monu-

ment', and he says, ^I run a thousand feet this

way, and five hundred feet' he says ^ north'.
*'Q. That is a thousand feet south and 500

feet north?
^^A. Yes."

On page 312 he testified as follows:

'^Q. Did he point out to you any other stakes
that he claimed as the Dave Lewis Hope stakes?

**A. He went from this location monument
south, and he says, 'there is my monument up
there'; there was three monuments.



*^Q. How far was that monument from
where you did the work?
"A. Well, I guess it was
^*Q. Eight close there, wasn't it?

''A, No, this was the end monument that
we went toj it didn't take much of a monument
there, just a few rocks piled up ; and he said he
wanted to measure that particularly, and we
measured it; I didn't pay much attention to

it, to tell the truth, but if I remember right it

lapped over onto the company ground, 1 re-

member.
'^Q. That is, it lapped over a little bit onto

the Mizpah?
^^A. Yes; if I remember right, if I didn't

make a mistake in the tape; the wind is blow-
ing up and down hill, and over rocks."

And again at page 318 the same witness emphati-

cally fixes the distance and direction of this dis-

covery monument from the cut he run. This is the

record

:

'^Q. Where was this stake situated that

Dave Lewis took you to as his discovery stake,

where was that situated with reference to this

cut that you run?
^^A. Well, it might be a little west of north,

or it might be almost due north for all I know,
for I didn't have the compass on it.

^'Q. But you would say if not exactly north;
if anything, it was a little west of north?

^^A. Yes, if any thing it was a little west of
north.

^'Q. And about how far off?

^^A. Well, about 300 feet, somewhere in that
neighborhood, I don't just remember.
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This testimony, in the light of the weight which

the trial judge attaches to it, is conclusive that on

the 1st day of February, 1902, the discovery monu-

ment of the Dave Lewis Hope Claim was pointed

out to the witness by Dave Lewis on the top of the

ridge at a point about three hundred feet north,

or a little west of north, of the cut which the wit-

ness on that day commenced to excavate on the

claim for Lewis. Not only did Lewis point out that

monument to the witness, but he caused the witness

to assist him in measuring from that monument

south a thousand feet to where he pointed out to

him what he, Lewis, claimed to be a monument

marking the south end of the Dave Lewis Hope

Claim, which the witness states was upon the ^^ com-

pany" or the Mizpah ground.

Two other witnesses produced by defendant, Mr.

Davis and Mr. Harris, went upon this same ground

at the request of Lewis and in his company. The

effect of their testimony upon the mind of the trial

judge is best evidenced by the following quotation

from his ojoinion:

**It appears from the record that Dave Lewis
before his death made a confident of Mr. Davis,
a merchant in Tonopah; deposited his money
with him, when he had any; traded with him,
and often talked about his property, and of the
Dave Lewis Hope Claim. The books kept at

the store of Davis & Lothrop show the purchase
of the material furnished McCune at the re-

quest of Lewis at the time mentioned. In
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April or May, 1902, having heard much talk

about the Dave Lewis Hope, Davis, in the inter-

est of Lewis, and Mr. Harris, the secretary of

the defendant, made an engagement with Lewis
and met him on the ground with the avowed
purpose of having him show them w^here the

ground was, and what work had been done upon
it, etc. Much of the testimony of these wit-

nesses consisted of statements and declarations

made by Levvis, which will only be considered
as leading up to the facts testified to by the

witnesses. Lewis showed them, among other
things, the cut at the point near the North Star
sliaft, and told them the work was done in Feb-
ruary, 1902. He also pointed out to them the
location monument of the Dave Lewis Hope,
about 300 feet northerly up the hill from the
cut where he claimed he had done some work.
They went to this monument, examined the
ground thoroughly all around the vicinity, and
found nothing to show that any work had
ever been done there" (pp. 49-50).

According to the witness Harris this examina-

tion was made after Porter had enlarged the Lewds

cut to fourteen feet wide, and sunk the shaft in the

bottom thereof (pp. 394-5), which work was done

between April 24 and May 17, 1902. A photograph

(plaintiff's exhibit No. 3, p. 599) was then taken

which shows the discovery monument and all the

stakes of the Dave Lewis Hope on the west slope

of the hill. These were the southeast corner (P),

south center (T), southwest corner (C), east center

side line (Carr), west center side line (L), and dis-

covery monument (C A), (pp. 172, 203, 207) and
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they are shown to be where we clami they are not

later than May 17, 1902. This testimony is indis-

putable, and it also shows the south center of the

Dave Lewis Hope in close proximity with the

east center of the Mizpah (W of C, p. 172),

demonstrating the truth of McCune's testi-

mony that he helped Lewis measure down to

the south end onto the company's ground, where a

stake marking the south end of the claim was sit-

uated.

If this photograph needs corroboration, we have

it from the mouth of defendant 's witness. Dr. Hud-

gens. He testified as foUow^s:

^'Q. Well, you had heard of the Dave Lewis
Hope claim there before that time, hadn't you?

^^A. Yes, sir; I had heard of such a claim.
^'Q. And you knew approximately where

it was located, did you not '?

**A. Well, I knew it was on the west slope

of that hill, or claimed to be. I presume that

is approximately.
*'Q. And you had heard that fact quite

awhile prior to that time?
''A. Yes, sir.

'^Q. And you understood at that time, didn't

you, that it covered ground north and north-

west of the Mizpah on the side of the mountain
there somewhere?

A. Yes." (p. 451.)
a

It also appears in the testimony, without conflict,

that prior to the time this photograph was taken,



13

Lothrop and Davis, a firm of which the witness Da-

vis was a member, sued Carr and attached his inter-

est in the Dave Lewis Hope claim. Two notices of

attachment were posted upon the claim, one on a

post situated near the east center of the Mizpah

claim, which post marked the south center of the

Dave Lewis Hope claim, and the other upon a post

on top of the ridge distant one thousand feet nortli

eight degrees west from the south center (pp. 206-7)

.

The fact of this attachment shows that at that time

the location of the Dave Lewis Hope claim must

have been well known to the residents of that com-

munity, and particularly to the witness Davis. That

Lewis and Ish both understood the Dave Lewis

Hope and Ivanpah locations to include practically

the same ground, is evidenced by their respective

deeds. June 28, 1902, Lewis executed a deed, con-

veying all his right, title and interest in the Dave

Lewis Hope to Davis, in the interest of defendant

corporation (pp. 577; 433-4; 404-6). The prop-

erty conveyed is described as ^Hhat certain quartz

or lode claim known and recorded in said district

and county as the Dave Lewis Hope quartz claim.

Said claim lies on the w^est side of Oddie Mountain,

and w^as located by gi'antee ( "?) on the 26th day of

August, 1901, etc." July 15, 1902, Ish executed a

deed, conveying all his right, title and interest in

the Ivanpah to the defendant, Tonopah North Star

Tunnel and Development Company (p. 557). The
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description contained in this deed is as follows:

*^A11 that certain mining claim known and re-

corded as the Ivanpah quartz mining claim, said

claim being situated upon the west slope of Oddie

Mountain about 200 feet below the summit, being

the same located by the grantor on the 10th day of

October, 1901."

In addition to all this is the letter of the presi-

dent of the defendant corporation, written to one of

the plaintiffs on the lOtli day of November, 1902,

in which he says:

^'Dave Lewis located the claim you mention,
but the assessment work was not done. They
let it go, and when Tonopah commenced to look
pretty good Lewis sent two men to do the as-

sessment work, I think some time in Feby.
We have their affidavits to that effect. But
our Ivanpah claim took in all the Dave Lewis
claim, which gave us a prior right to any
amended location, as there was nothing to

amend, as Lewis and Carr never done their as-

sessment work. They let it run out. Lewis
run a bluff in Feby. to do some and that was
the first work that was ever done on the ground
on their a/c." (p. 126.)

This letter shows conclusively that at that time

there was no question in the mind of the president

of the defendant corporation but that the Dave

Lewis Hope and the Ivanpah locations included

practically the same ground.
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We contend that this evidence establishes the

following facts beyond question, and without con-

flict :

1st. That there w^as a notice of location of the

Dave Lewis Hope claim signed by Lewis and Carr

and dated the 26th day of August, 1901, claiming

fifteen hundred feet of a ledge on the mountain,

east of the Butler group of mines in Tonopah Min-

ing District, and extending one thousand feet in a

southeasterly direction and five hundred feet in a

northwesterly direction from the notice.

2nd. That such notice was recorded with both

the proper district and county recorders at the re-

quest of Carr, on the 2nd day of September, 1901;

3rd. That it w^as posted on a stake situate in a

mound of rock on the top of a ridge distant three

hmidred and forty feet north eight degrees w^est

from the present North Star shaft, at latest as

early as October 9, 1901;

4th. That from that date the claim of Lewis and

Carr to be the owners of the Dave Lewis Hoj)e loca-

tion was notorious in the district;

5th. That on the 1st,, 2nd, 3rd, 4th and 5th days

of February, 1902, Lewis caused a cut of the follow-

ing dimensions: four and one-half feet wide, fif-

teen or eighteen feet long, and eight feet deep at

the face, to be excavated, crosscutting the ledge
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at a point forty feet north of the present North Star

shaft

;

6th. That Porter acquired an interest in the

Dave Lewis Hope property about April 24, 1902,

and before the 17th day of May following re-staked

the claim, and expended more than one hundred

dollars in enlarging the Lewis cut and sinking a

shaft eight feet below its floor or bottom, exposing

the vein to a depth of more than twelve feet; and

7th. That on the 17th day of May, 1902, Porter

filed an amended certificate of location of the Dave

Lewis Hope claim with the proper county recorder,

and on the 12th day of June, with the proper dis-

trict recorder (pp. 168-171).

This is the act which we claim perfected the loca-

tion of the Dave Lewis Hope, and constitutes plain-

tiffs the owners of that ground as against defendant

and defendant's grantor; and this must be so, un-

less Ish, between the 9th day of October, 1901, and

the 17th day of May, 1902, perfected a valid loca-

tion upon the premises.

The facts from which the court concluded that

the Ivanpah w^as the prior location, are the follow-

ing:

October 10, 1901, Ish erected a monument upon

the ground, and posted thereon the following notice

of location:
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^^ State of Nevada, Nye County. Know all

men bv these presents: that I, F. M. Ish, have
this ibth day of October, 1901, located 1500

liniar ft. of the Ivanpah lode or vein or de-

posit, together with 300 ft. on each side of the

middle of the vein, 700 ft. running southerly,

and 800 ft. running northerly, from center of

discovery monument situate in Tonopah Mining
District, Nye County, State of Nevada, to-wit,

the south end of this claim joins the north side

line of the Mizpah Mine, and crosses a portion

of the east end of the Lucky Jim, is situate on
the west and northwest slope of the high hill

northeast of the Town of Tonopah, known as

the Odie Peak." (p. 552.)

On the same day he erected monuments at the

northwest and northeast corners of the claim, and

at the east and west side centers, in which he placed

small pieces of board marking the same, and some

time in December following he erected monuments

at the southeast and southwest corners marked in

the same way (pp. 217-19)
;

About the 1st of December, 1901, he caused a cut

to be run on the ground, exposing the vein to a

depth of ten feet (p. 216)

;

On the 8th day of January, 1902, a copy of

this notice of location, was recorded with the dis-

trict recorder at the request of George Coslet (pp.

552-3)
;

On the 8th day of February, 1902, a copy of this

notice of location was recorded with the count}'
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recorder of Nye County at the request of T. F.

Eagan (p. 552) ;

On the 15th day of July, 1902, Ish conveyed

all his right, title and interest in the premises to

defendant Tonopah North Star Tunnel and Devel-

opment Company (p. 557) ;

On the 11th day of August, 1902, the Tonopah

North Star Tunnel and Development Company re-

corded with the county recorder of Nye County

an additional certiJp.cate of location of the Ivanpah

(pp. 538-41).

We contend that these facts fail to show a prior

valid location of the Ivanpah by defendant or its

grantor, for two reasons : First, Ish finding a mon-

ument and the notice of location of the Dave Lewis

Hope, dated August 26, 1901, upon the ground Oc-

tober 9, 1901, his entry thereon and attempt to lo-

cate the same on the 10th was void as between him

or his grantee and the original locators of the

Dave Lewis Hope or their grantees; Second, If

Ish's entry on the 10th day of October, 1901, was

not upon land covered by the Dave Lewis Hope
notice of location, the location of the Ivanpah,

which he then initiated, was not perfected before

Lewis resvmied actual possession of the premises

February 1, 1902, nor before Porter perfected the

Dave Lewis Hope location by restaking the claim
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and recording the amended certificate of location

on the 17th day of May, 1902.

As to the first point. The act of March 16,

1897, as amended March 20, 1901, Sections 208, 209

and 210, Compiled Laws of Nevada, provide as

follows

:

*^ Section 1. Any person, a citizen of the

United States, or one who has declared his

intention to become such, who discovers a vein

or lode, may locate a claim upon such vein or

lode, by defining the boundaries of the claim

in the manner hereinafter described, and by
posting a notice of such location at the point

of discovery, which notice must contain: 1st,

the name of the lode or claim. 2nd, the name
of the locator or locators. 3rd, the date of the

location. 4th, the number of linear feet claimed

in length along the course of the vein each way
from the point of discovery, wdth the width on
each side of the center of the vein, and the

general course of the vein or lode as near as

may be.

^^ Section 2. Before the expiration of ninety

days from the posting of such notice upon the

claim the locator must sink a discovery shaft

upon the claim located to the depth of at least

ten feet from the lowest part of the rim of such
shaft at the surface, or deeper if necessary to

show by such work a lode deposit of mineral in

place. A cut or crbsscut or tunnel which cvits

the lode at a depth of ten feet, or an open cut

along the ledge or lode equivalent in size to a
shaft four feet by six feet by ten feet deep,

is equivalent to a discovery shaft. The locator

must define the boundaries of his claim by
marking a tree or rock in place, or by setting
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a post or stone, one at each corner and one at

the center of each side line. When a post is

used it must be at least four inches square, by
four feet six inches in length, set one foot in

the ground, with a mound of stone or earth four
feet in diameter by two feet in height around
the post. When it is practically impossible on
account of bedrock or precipitous ground to

sink such posts, they may be placed in a pile

of stones; or where the proper placing of such
posts or monuments of stone is impracticable
or dangerous to life and limb, it shall be lawful
to place such post or monument of stone at the

nearest point, properly marked to designate its

right place. Wien a stone is used, not a rock
in place, it must be at least six inches square
and eighteen inches in length, set two-thirds of

its length in the ground, which trees, stakes, or

monuments must be so marked as to designate

the corners of the claim located."

'^Section 3. Within ninety days of the date
of posting the location notice upon the claim,

the locator shall record his claim with the min-
ing district recorder and the county recorder
of the mining district or county in which such
claim is situated, by a location certificate, which
must contain : 1st, the name of the lode or vein

;

2nd, the name of the locator or locators; 3rd,

the date of the location, and such description
of the location of said claim, with reference to

some natural object or permanent monument,
as will identify the claim; 4th, the number of

linear feet claimed in length along the course
of the vein each way from the point of dis-

covery, with a width on each side of the center
of the vein, and the general course of the lode
or vein as near as may be ; 5th, the dimensions
and location of the discovery shaft, or its
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equivalent, sunk upon the claim; 6tli, the loca-

tion and description of each corner, with the

markings thereon. Any record of the location

of a lode mining claim which shall not contain
all the requirements named in this section shall

be void. All records of lode or placer mining
claims, mill sites or tunnel rights, heretofore

made by any recorder of any mining district, or

any county recorder, are hereby declared to be
valid, and to have the same force and effect

as records made in pursuance of the provisions

of this act, and any such record, or a copy
thereof, duly verified by a mining recorder, or

duly certified by a county recorder, shall be
prima facie evidence of the facts therein

stated.
'

'

The Dave Lewis Hope notice being dated August

26, 1901, and being found in place and posted on

the ground October 9, 1901, the locators had at

least ninety days from August 26, to wit, until No-

vember 25, within w^hich to do the preliminary work

required by the statute, establish and mark the

corners of their claim, and record their certificate

of location and any entry upon the ground and

attempt to locate the same prior to that time was

absolutely void and ineffectual for all purposes

necessary to the initiation of a location.

In Belk v. Meagher, 104 U. S. 284, Chief Justice

Wate, writing the opinion of the court, says:

*^The next inquiry is, whether the attempted
location in December became operative on the
1st of January, so as to give Belk the exclusive
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right to the possession and enjoyment of the
claim after that. We think it did not. The
right to the possession comes only from a valid

location. Consequently, if there is no location

there can be no possession under it. Location
does not necessarily follow from possession, but
possession from location. A location is not
made by taking possession alone, but by work-
ing on the ground, recording and doing w^hat-

ever else is required for that purpose by the
acts of Congress and the local laws and regula-

tions. As in this case, all these things were
done when the law did not allow it; they are
as if they had never been done. On the 19th
of December the right to the possession of this

property was just as much withdrawn from the
public domain as the fee is by a valid grant
from the United States under the authority of
law, or the possession by a valid and subsisting

homestead or pre-emption entry. As the United
States could not at the time give Belk the right

to take possession of the property for the pur-
pose of making his location, because there was
an existing outstanding grant of the exclusive
right of possession and enjoyment, it would
seem necessarily to follow that any tortious

entry he might make must be unavailing for
the purposes of a valid location of a claim
under the act of Congress."

In Erhardt v. Boaro, 113 U. S., Justice Field,

writing the opinion of the court, says at page 533:

*^The statute allows the discoverer of a lode
or vein to locate a claim thereon to the extent
of fifteen hundred feet. The written notice
posted on the stake at the point of discovery of
the lode or vein in controversy, designated by
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the locators as 'Hawk Lode', declares that they

claim fifteen hundred feet on the 'lode, vein or

deposit.' It thus informed all persons, subse-

quently seeking to excavate and open the lode

or vein, that the locators claimed the whole

extent along its course which the law permitted

them to take. It is indeed indefinite in not

stating the number of feet claimed on each side

of the discovery point; and must, therefore,

be limited to an equal number on each side, that

is, to seven hundred and fifty feet on the course

of the lode or vein in each direction from that

point. To that extent, as a notice of discovery

and original location, it is sufficient. Greater

particularity of description of a location of a

mining clam on a lode or vein could seldom be

given until subsequent excavations have dis-

closed the course of the latter. These excava-

tions are to be made within sixty days after the

discovery. Then the location must be distinctly

marked on the ground, so that its boundaries
can be readily traced, and, within one month
thereafter, that is, within three months of the

discovery, a certificate of the location must be
filed for record in the county in which the lode

is situated, containing the designation of the

lode, the names of the locators, the date of the

location, the number of feet claimed on each
side of the center of the discovery shaft, the

general course of the lode, and such a descrip-

tion of the claim, by reference to some natural

object or permanent monmnent, as will identify

it with reasonable certaintv. Eev. Stat. Sec.

2324; Gen. Laws of Colorado, Sees. 1813-1814.

But during the intermediate period, from the

discovery of the lode or vein and its excavation,

a general designation of the claim by notice,

posted on a stake placed at the point of dis-
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coveiy, such as was posted by Carroll, stating

the date of the location, the extent of the ground
claimed, the designation of the lode and the

names of the locators, will entitle them to such
possession as will enable them to make the

necessary excavations and prepare the proper
certificate for record.''

This principle is emphatically affirmed by the

Supreme Court of the United States in Del Monte

Mng. Co. V. Last Chance Mng. Co., 171 U. S., page

78, and Clipper Mining Co. v. Ely Mining Co., 194

U. S. 220.

In Omar v. Soper, 18 Pac. 443, 446, the Supreme

Court of Colorado says:

''To hold that the miner, as soon as he dis-

covers a lode, must immediatelv stake the terri-

tory w^hicli he is entitled to claim thereon, in

order to protect it from the invasion and claims

of other persons learning of his find, would be
an unreasonable, if not an impossible, require-

ment. * ^ .^ The object of the statute, in

giving sixty days for sinking the discovery

shaft, was evidently to afford the miner time
to sink his shaft and to ascertain the true

course of his lode, when he would be qualified to

mark its boundaries on the surface. ^ * ^

Such a notice, properly made and posted,

is an appropriation of the territor}^ specified

therein for a period of sixty days. * * *

No one can therefore lawfully ent^r upon the

territory so claimed during the period named,
for the purpose of initiating a claim thereto;

and it necessarily and logically follows, from an
application of the same rules and principles.



25

that no one, during this period, can stand out-

side such appropriated territory, and in any

manner initiate a claim thereto, capable of

being rendered valid in the future by the hap-

pening of fortuitous circumstances."

And nothing counter to this principle is decided

by the case of Lavagnino v. Uhlig, 198 U. S. 443,

cited by counsel for appellee. That case decides

only this: If ^'A" make a valid location, and sub-

sequently ^^B" make a location conflicting in sur-

face area with the location of *^A", and ''A" sub-

sequently abandons or forfeits his location, and

thereupon ^'C" relocates the ground abandoned by

^'A", and thereafter ^^B" applies for patent to

his claim,—in an adverse brought by ^^C", ^^C"

cannot defeat ^^B's" right to patent by showing

that *^B's" location was invalid as against ^^A"

when made, but that the abandonment by *'A" of

his location entitles *^B" to a patent to the area in

conflict. This decision expressly recognizes the

principle declared by Belk v. Meagher when con-

fined to the question of priority between ^^A" and

^^B", as is evidenced by this language appearing on

page 456 of the opinion:

^^In text books ^Barringer and Adams, Law
of Mines and Mining of the United States, p.
306; Lindley on Mines, 2nd ed., pp. 650, 651)
statements are found which seemingly indicate
that in the opinion of the writers, on the for-

feiture of a senior mining location, quoad a
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junior and conflicting location, the area of

conflict becomes in an unqualified sense unoc-

cupied 2nineral lands of the United States with-

out inuring in any way to the benefit of the

junior location. But, in the treatises referred

to, no account is taken of the effect of the ex-

press provisions of Rev. Stat, section 2326.

Moreover, when the cases to which the text

writers referred, as sustaining the statements

made, are examined, it will be seen that they

were decided either before the passage of the

adverse claim statutes of 1872, or concerned
controversies between the senior and junior lo-

cators or depended upon the provisions of

state statutes."

This language shows that there was no thought

in the mind of the court of overruling Belk v.

Meagher and the long line of decisions based

thereon which decide the law applicable to ques-

tions of priority between the prior and junior lo-

cator, which is the question in the case at bar.

It therefore follows that no rights were initiated

by posting the notice of location of the Ivanpah

on the 10th day of October, 1901, as the ground was

not then subject to location, and the subsequent

work and marking of the boundaries by Ish gave

him no right to the premises as against Lewis and

Carr.

As to the second point, that the location of the

Ivanpah was not perfected before Lewis resumed

actual possession of the premises February 1, 1902,
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and Porter perfected the location of the Dave

Lewis Hope by restaking the claim and recording

amended certificate of location May 17, 1902.

The Ivanpah location was not perfected before the

17th day of May, 1902, in two particulars; first,

the boundaries of that claim w^ere not defined in

accordance with Section 2 of the act as amended

March 20, 1901; and second, no location certificate

was recorded with the district and county re-

corders as required by Section 3 of the act.

Our contention is that the acts necessary to a

valid location of a lode claim in Nevada in Octo-

ber, 1901, w^ere: 1. The posting of a location no-

tice upon the vein; 2. The performance of the

preliminary work; 3. The marking of the bounda-

ries; and 4. The recording of the claim.

Counsel will concede the 1st, 2nd and 3rd to be

acts of location, but will raise issue as to the 4th.

AS TO THE MARKING OF THE BOUNDARIES.

Section 2 provides:

^^The locator must define the boundaries of
his claini by marking a tree or rock in place,

or by setting a post or stone, one at each cor-

ner and one at the center of each side line.

When a post is used it must be at least four
inches square, by four feet six inches in length,

set one foot in the ground, with a mound of
stone or earth four feet in diameter by two feet

in height aroimd the post ^ -^ ^ When a
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stone is used, not a rock in place, it must be

at least six inches square and eighteen inches

in length, set two-thirds of its length in the

ground."

The orisfinal section read as follows:
"•ft

At the location point, and at each corner

and angle of the claim, he shall distinctly mark
a tree or rock in place, or shall set a stone,

which shall be at least six inches wide and
eighteen inches long, firmly in a mound or in

the earth, so that at least six inches in height

of said stone shall be plainly visible from all

sides, or shall substantially build a monument
which shall rise at least three feet above the

surface, or shall erect a post at least four
inches square or four inches in diameter, which
must be firmly set in the ground or in a mound
of earth or rock, and must rise at least three

feet above the surface."

Since the legislature by the amendment elimin-

ated ^^or shall substantially build a monument
" which shall rise at least three feet above the sur-

^' face", contained in the original act, it must be

presumed that such marking was thereafter to be

considered as insufficient. The testimony of Ish

(pp. 218-219) shows that the only marking of the

boundaries of the Ivanpah made by him were with

piles of loose rock at the corners and side centers,

in which were placed small pieces of a broken box,

on which the respective corners of the claim were

written.
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^Ye submit that in the light of the amendment

of the section this is not a substantial compliance

with the law.

But if we are mistaken in this, and the court

should hold such marking of the exterior hoimda-

ries sufficient, still the location of the Ivanpah was

never completed because of the failure to record a

certificate of location.

And in arguing this point it is upon the assump-

tion that Ish posted the notice of location, ran the

cut, and marked the boundaries of the Ivanpah,

before the location of the Dave Lewis Hope was

perfected by recordation of the amended certificate

of location on the 17th dav of May, 1902.

This presents squarely to the court the question

as to whether or not a party can haye a yalid loca-

tion of a lode claim in the State of Nevada, as

against intervening rights, without recording a cer-

tificate of his location with the county recorder.

As we have seen, Section 3 of the mining act

provides that

** Within ninety days of the date of posting
the location notice upon the claim, the locator

shall record his claim with the mining district

recorder and the county recorder of the mininjj;

district or county in which such claim is situ-

ated, by a location certificate, which must con-
tain : 1st, the name of the lode or vein ; 2nd, the
name of the locator or locators; 3rd, the date
of the location and such description of the lo-
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cation of said claim, with reference to some
natural object or permanent monument, as will

identify the claim; 4th, the number of linear

feet claimed in length along the course of the

vein each way from the point of discovery,

with a width on each side of the center of the

vein, and the general course of the lode or

vein as near as may be ; 5th, the dimensions and
location of the discovery shaft, or its equiva-

lent, sunk upon the claim ; 6th, the location and
description of each corner, with the mark-
ings thereon. And that any record of the lo-

cation of a lode mining claim which shall not
contain all the requirements named in this sec-

tion shall be void''

And this section provides that a duly certified

copy of such a record shall be prima facie evi-

dence of the facts therein stated.

Our contention is that each of the four acts of

location required b}' the Nevada law is necessary

to the creation of a valid location, and that the

location is not complete until the record is made

as provided in Section 3. A locator may post his

notice and thereafter delay the performance of his

preliminary work, the marking of his boundaries,

or the making of his record, but that he does it

at his peril, and the claim is subject to location by

any person going peaceably upon the ground, after

a failure to do any one of the acts within the time

prescribed. An examination of the text writers

upon the subject, and the decisions of courts, show
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tliis to be so, and that the learned judge below is

in error in holding the contrary.

Lindley on Mines, Section 330, says:

*^The failure to perform any of the given

acts within the time limited by the laws or

local rules, may subject the ground to reloca-

tion; but if the requirements are complied with
prior to the acquisition of any intervening

rights, no one has a right to complain. Of
course, the locator delays at his peril; but if

the appropriation becomes complete before any
one else initiates a right, the antecedent delays

condone and the right becomes perfected. But
unless complete within the time prescribed the

attempted location is of no avail as against

intervening rights, assuming of course that

the subsecjuent entry for the pvirpose of loca-

tion is peaceable and in good faith.''

In Section 390 the same author says:

^'The mere failure to record a notice, cer-

tificate, or declaratorv statement within the

statutor}^ time does not render the location of

the claim invalid where there are no interven-

ing rights before the record is properly made,
if there has been full compliance with the law
in all other respects. This is but the reitera-

tion of a i3rinciple announced in a previous
section, that the failure to comply with any of

the requirements of the law within the time
limited may subject the ground to relocation,

that the locator delays the performance of these

acts at his peril, but if he complies with the
law prior to the acquisition of any right by
any subsequent location, no one has a right
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to complain. The claim may not be relocated

until after the time to record has expired."

In Purdum v. Laddin, 59 Pac. Rep. 153, 154, the

Supreme Court of Montana, in affirming an order

granting a new trial for error of the lower court

in admitting a defective certificate of location in

evidence, says:

^^In granting a new trial the District Court
did not err. Section 3612 of the Political Code
provides that mthin ninety days from the date

of posting upon the claim the location notice re-

quired by Section 3611, there must be filed with
the county clerk a declaratory statement, which
must contain among other things: ^7. The lo-

cation and description of each corner with the

markings thereon'. The statute is mandatory,
and substantial compliance with its provisions

is necessary to perfect a valid location. 'A
location is not made by taking possession alone,

but by working on the ground, recording, and
doing whatever else is required for that pur-
pose by the acts of Congress and the local laws
and regulations'. Belk v. Meagher, 104 U. S.

284. Mining Co. v. Hammer, 6 Mont. 53. That
the legislative assembly had power to enact
Sections 3610 to 3613 of the Political Code is

in this state too firmly established to permit of

serious discussion or doubt; and that the pro-
visions of these sections are mandator}^, reason-

able, and not in conflict mth any act of Con-
gress, seems clearly within the principles an-
nounced or tacitly recognized in (citing a long
line of decisions)."
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In Halm v. James, 73 Pac. Rep. 9G5, the same

court says, with reference to a defective certificate

of location:

**The provisions of these sections of the

statute were construed in Purdum v. Laddin,
23 Mont. 387, 59 Pac. 153, and the conclusion

is there announced that a substantial com-
pliance with them is necessary to perfect a valid

location. While all the other steps prior to the

record of the notice may have been taken, jet,

without the record in substantial compliance
with the statute, the location is of no value.

The court erred, therefore, in admitting the

copy of the notice in evidence, as well as in

directing a verdict for the plaintiff; for the

notice was of no evidentiary value whatever
as tending to establish any right or title to the

ground in controversy in the plaintiff."

In Wright v. Lyons, 77 Pac. Rep. 81, the Su-

preme Court of Oregon, in passing upon the effect

of an insufficient record of the notice or certificate

of location required by the Oregon laws, says:

^'It is plain in the present instance that

Wright and Turner did not mark the bound-
aries of the claim in the manner prescribed, in

that thev omitted to establish the center end
posts or monuments, and, further, that they did
not cause to be attached to the copy of notice

of location delivered to the clerk for record,

an affidavit in proof of the work required to

be done under Section 3977, and none such
was recorded ; these omissions we deem /iital

to the valid initiation of their title. All these
requirements pertain to the location of the
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claim, and unless observed in their substance,

there can be no location. No right or title in

the public domain can be acquired without such
observance. ^The right to possession' says Mr.
Chief Justice Wate in Belk v. Meagher, 104

U. S. 279, * comes only from a valid location.

Consequently, if there is no location, there can
be no possession under it. Location does not

necessarily follow from possession, but posses-

sion from location. A location is not made bv
taking possession alone, but by working on
the ground, recording and doing whatever else

is required for that purpose by the acts of Con-
gress and the local laws and regulations.' Con-
sidering this case with many others, Mr. Lind-
ley, in his valuable work on mines (Vol. 1, Sec.

329), states the principle concisely as follows:

'Substantial compliance with the requirements
of the laws. Federal and State, as well as the

local rules, where they exist and are not re-

pugnant to State or Federal legislation, is

a condition precedent to the completion of a

valid location.' To the same effect see Patter-

son V. Tarbell, 26 Or. 29 (and other cases cited).

As the locators have not complied in substance

with the statutory prerequisites, they did not

acquire a valid right of possession or initiatory

title to the mine, such as will afford their suc-

cessors in interest or the plaintiffs herein a

basis for an action in ejectment. n

In Lockhart v. Wills, 54 Pac. 336, 340, the Su-

preme Court of New Mexico says

:

''It will be seen that the laws require that the

locator of a mine post his location notice,

mark his surface boundaries with four sub-

stantial posts or monuments properly marked,
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and within ninety days after taking possession,

sink a shaft uj)on such claim at least ten feet

deep from the lowest part of the rim at the

surface, exposing the mineral in place, -^ * ^-

and also within three months after posting

such notice, cause to be recorded a copy thereof

in the office of the recorder of the county in

which the notice is posted. * ^ * It is not

to be questioned in this or any other court that

a compliance with the Federal and Territorial

statutes is necessary to perfect and preserve

one's rights to possession of a mining claim.
* The right to possession comes only from a valid

location. Consequently, if there is no location,

there can be no possession under it. * ^ * A lo-

cation is not made from taking possession alone,

but by working on the ground, recording, and
doing whatever else is required for that purpose
bv the act of Congress and the local laws and
regulations.' Belk v. Meagher, 104 U. S. 284.

And a compliance with the local laws in regard
to the acts required by them to be done to make
a valid location was necessary on the part of

plaintiff and his co-locators under penalty of

forfeiture. When the time expired within which
those acts of location were to be performed
under the statute, the land embraced within
plaintiff's location became open and subject

to location and appropriation by any qualified

person. Plaintiff's rights had become forfeited

and extinguished at least as against a subse-

quent locator coming in before the defects in

plaintiff' 's location had been cured. It was
necessar}^ for plaintiff, before he could main-
tain ejectment, to show a valid location."

This case was affirmed by the Supreme Court

of the United States, 181 U. S. 516.
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In Lockliart v. Leeds, 63 Pac. 48, the facts con-

sidered in the preceding case were again before

the Supreme Court of New Mexico, and at page 51

that court says:

^^The failure to file a location notice for

record works a forfeiture of a mining location,

and leaves the claim open to relocation. Lock-

hart V. Willis, Supra."

In Preston v. Hunter, 67 Fed. 996, 999, this court,

speaking through Judge Hawley, says:

'^Conceding for the purposes of this opinion,

that the record made within the twenty days

after the location of the claim was wholly

insufficient, yet, the question remains as to the

sufficiency of the record made as set forth in

the third finding of the court. That record

was not made within twenty days after the

location as required by the statute, but it does

not appear that any other intervening rights

were acquired to the ground by any other par-

ties prior to the filing of the declaratory state-

ment on the 23rd day of May, 1893. Appellant,

therefore, had the right to complete and perfect

the imperfect declaratory statement thereto-

fore recorded, and his rights would attach

to the mining claim at least as of the date of

the perfected record. ^ * ^ The mere fail-

ure to record the declaratory statement within

the statutory time does not render the loca-

tion of the claim invalid where there are no

intervening rights before the record is properly

made, if there has been a full compliance with

the law in all other respects."
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In Kendall v. San Juan Mining Co., 144 U.

S. 658, 664, the Supreme Court says:

** Section 2324 of the Revised Statutes makes
the manner of locating mining claims and
recording them subject to the laws of the State

and Territory and the regulations of each min-
ing district, when they are not in conflict with
the laws of the United States. The act of Colo-

rado of February 13, 1874, requires the discov-

erer of a lode, within three months from the date

of discovery, to record his claim in the office

of the recorder of the county in which the

lode is situated, by a location certificate. It

also provides that a location certificate of a

lode claim which shall not contain the name
of the lode, the name of the locator, the date

of location, the number of linear feet claimed
on each side of the discovery shaft, the general

course of the lode, and such description as

shall identify the claim with reasonable cer-

taintv, shall be void. The reservation of the

premises in controversy by force of the Indian
Treaty was extinguished April 29, 1874. On
that date the premises in controversy were
open to location, and within three months
afterwards the duty rested upon the plaintiffs

to record the certificate of the location of their

lode, if they desired to preserve any right in

it. No SQch record of their location was made
within that time. No record was made or

desired by them until an additional certificate

of location was filed by them, claiming one
hundred and fifty feet on each side of the
center of their vein, which was not done until

October, 1878. As tliey failed to comply ^A^th

the law in making a record of the location cer-

tificate of their lode, it does not lie with them
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to insist that their wrongful entry upon the

premises during the existence of the Indian

Eeservation operated in their favor against

parties Avho went upon the premises after

they had become a part of the public domain,

and made a proper location certificate and
record thereof, and complied in other par-

ticulars with the requirements of the law.''

In Butte City Water Co. v. Baker, 196 U. S.

119, in an exhaustive opinion upholding the right

of state legislatures to pass laws similar to the

Nevada Statute, at page 127 says:

^^The Montana Statute (Montana Codes Anno.
Sec. 3612) among other supplemental regula-

tions, provided that the declaratory statement

filed in the office of the clerk of the county in

which the lode or claim is situated, must con-

tain ^the dimensions and location of the dis-

covery shaft, or its equivalent, sunk upon lode

or placer claims', and 'the location and de-

scription of each corner with the markings
thereon.' A failure to comply with these regu-

lations was the ground upon which the Supreme
Court of Montana held the location invalid.

It is contended that these provisions are too

stringent and conflict with the liberal pur-

pose manifested by Congress in its legisla-

tion respecting mining claims. We do not

think that they are open to this objection.

They certainly do not conflict with the letter

of any Congressional statute; on the contrary,

are rather suggested by Section 2324. It may
well be that the state legislature, in its desire to

guard against false testimony in respect to a

location, deemed it important that full par-
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ticulars in respect to the discovery shaft and
the corner posts should be at the very begin-

ning placed of record. Even if there were no
danger of false testimony, it was not unreas-

onable to guard against the resurrection of

incomplete locations, when by subsequent ex-

plorations mining claims of great value have
been uncovered.

'

'

In this same case the Supreme Court of Mon-

tana, under the title of Baker v. Butte City Water

Co., 72Pac. Rep. 617, had said:

'^The next error alleged is, that the court

erred in excluding the location of defendant's
Keyno claim. We have examined -this notice

of location, and are satisfied that it does not
conform to the statute of the State of Mon-
tana, or wdtli the construction thereof by this

court in the case of Purdum v. Laddin, 23
Mont. 387, 59 Pac. 153. The question as to

the right of the legislature to provide rules
' for the marking of the boundaries of mining
claims and providing for a record of such loca-

tion, and what the recorded paper must contain,

has so long been recognized in this state, and
has so many times been approved by this court,

that it would be useless io enter again into any
consideration of the question so decided. We
are satisfied, therefore, that the court did not
err in excluding the location notice of the
Keyno claim.''

In Tunnel Co. v. Mining Co., 119 Fed. 169, the

Circuit Court of Appeals of the Eighth Circuit,

speaking through Sanburn, Judge, says:

^^It is true that subsequent discoveries may
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validate earlier locations, and that the latter

may then inure to the benefit of the locators

as against the United States and all parties

whose claims were initiated subsequent to the

discoveries. But they would inure to their

benefit as of the dates of the discoveries, and
not as of the dates of the locations, and they
would neither destroy nor affect intervening

rights. The marking of boundaries and filing

of location certificates may precede discovery,

or discovery may precede them, but no location

is valid until both are complete. The earlier

. act then inures to the benefit of the locator

as of the date of the later, subject to all rights

which have intervened between them."

This case was carried to the Supreme Court of

the United States, and under the title of Mining

Co. V. Tunnel Co., it is found reported in 196 U.

S. 337. In affirming the judgment of the lower

court. Justice Brewer, at page 346, says:

*^ Location is the act or series of acts bv
which the right of exclusive possession of

mineral veins and the surface of mineral lands

is vested in the locator. For this the only re-

quirement made by Congress is the marking on
the surface of the boundaries of the claim. By
Section 2324, however. Congress recognized the

validity of any regulations made by the miners
of any mining district not in conflict with
the laws of the United States or the laws of

the State or Territory within which the dis-

trict is situated. This is held to authorize

legislation by the State. Thus in Belk v.

Meagher, 104 U. S. 279, 284, it was said: ^A
location is not made by taking possession alone,
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but by working on the ground, recording and
doing whatever else is required for that iDur-

pose by the acts of Congress and the local

laws and regulations. ' In Kendall v. San Juan
Mining Company, 144 U. S. 658, 664, is this

language; 'Section 2324 of the Revised

Statutes makes the manner of locating mining
claims and recording them subject to the laws

of the State or Territory, and the regulations

of each mining district, when they are not in

conflict with the laws of the United States.'

See also Erhardt v. Boaro, 113 U. S. 527;

Butte City Water Co. v. Baker, 196 U. S. 119.

And many Territories and States (Colorado

among the number) have made provisions in

respect to the location other than the mere
marking on the ground of the boundaries of

the claim. So before a location in those States

is perfected all the provisions of the State

statute as well as of the Federal must be

complied with, for location there does not con-

sist in a single act. ^ * * Returning now to

the matter of location, the Colorado Statute in

substance requires: '1. To place at the point

of discovery, on the surface, a notice contain-

ing the name of the lode, the name of the

locator and the date of discovery. 2. Within
sixty days from the discovery, to sink a dis-

covery shaft ten feet deep showing a well-

defined crevice. 3. To mark the surface bound-
aries by six posts, one at each corner and one

at the center of each side line, hewed or marked
on the side or sides in towards the claim.

4. The disclosure of the lode in an open cut,

cross cut or tunnel suffices instead of a ten-

foot shaft. 5. Within three months from date

of discovery he must file a location certificate

with the coimty recorder giving a proper de-
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scription of the claim, and containing also the

name of the lode, the name of the locator, the

date of the location, the number of feet in

length on each side of the center of the dis-

covery shaft and the general course of the lode'.

Morrison's Mining Rights, 11th ed., p. 59. The
issue of a patent for a lode claim in Colorado
is therefore not only a conclusive adjudication

of the fact of the discovery of the mineral
vein, but also of compliance with these several

provisions of its statutes. The Supreme Court
of that State has decided that the order is not
essential, providing no intervening rights have
accrued. In Brewster v. Shoemaker, 28 Colo-

rado, 176, 180, it said: 'The order of time
in which these several acts are performed is

not of the essence of the requirements, and it is

immaterial that the discovery was made sub-

secjuent to the completion of the acts of loca-

tion, provided only all the necessary acts are

done before intervening rights of third par-

ties accrue'."

These decisions leave no room for further doubt

or question but that the posting of the notice, the

marking of the boundaries, the performance of the

preliminary work, mid the recordation with the

district and county recorder of the certificate of

location required by the State statute, are each

and all acts of location. The order in which these

several acts are performed is immaterial, but no

location of a lode mining claim is complete until

each and all of them are performed in substantial

compliance with the statute.
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If this is a correct construction of these deci-

sions, then it necessarily follows that on the 17th

day of May, 1902, Ish had not completed his

location of the Ivanpah claim, for the reason that

there was no record of a certificate of location re-

quired by the Sixth subdivision of Section Three

of the Nevada Mining Act. The record discloses

that the notice of location was recorded with the

district recorder on the 8th dav of Januarv, 1902.

This notice is entirely insufficient to constitute a

certificate of location, as it is absolutely wanting

in even an attempt to describe either the dimen-

sions and location of the discoverv shaft, or its

equivalent, sunk upon the claim, or the location or

description of each or any corner, with the mark-

ings thereon. This notice, incomplete as it is,

was not recorded with the county recorder until

the 8th dav of Februarv, 1902, at which time we

find from the evidence, without conflict, that Lewis

was in the actual possession of the disputed ground

with a discovery shaft and sufficient cut expos-

ing the ledge at a point forty feet north of the

present North Star shaft, and with his discovery

monument in place at a point three hundred feet

north eight degrees west from the cut, and with

a monmiient marking the south center of the claim

upon the Mizpah ground. No further record of the

Ivanpah or the location was made or attempted

until the additional certificate of location was
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filed by the defendant company on the 11th day of

August following, at which time, the record shoAvs

without conflict, that Porter had filed the amended

certificate of location of the Dave Lewis Hope in

due form in full compliance with the statute, and

restaked and marked the boundaries of the claim

on 17th day of May preceding.

Some strictures upon the sufficiency of this cer-

tificate are made by counsel for appellee in their

brief, commencing at page 14. In answer to their

first suggestion, we call the court's attention to

the fact that it is based upon a typographical error

occurring in the printing of the transcript, which

was corrected by the clerk of this court upon his

attention being called thereto.

As to the alleged inconsistencies in describing

the location of the discovery shaft on the Dave

Lewis Hope, attention is invited to page 169 of the

record, where it will be found that the certificate

reads

:

^^Prom the discovery point at the discovery

monument there is claimed by me one thousand

feet in a southeasterly direction and five hun-

dred feet in a northwesterly direction, along

the course of said lode or vein. The general

course of this vein is north 8° west

bv south 8° east."

The foregoing is the original certificate (p. 164,

near bottom), and the word *^ shaft" was changed
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to ''monument" before the certificate was recorded

^p. 166). In the light of the positive testimony

of Mr. Porter that the word ''shaft" was changed

to "monument" before recordation, the discrepan-

cies in the certificate as recorded are manifest

clerical errors. This question was threshed out be-

fore the lower court, and the learned judge held

that "the notices, however, are substantially the

same" (Judge Hawley's opinion, page 39). The

appellants cannot be held responsible or answerable

for errors of recording ofiicers in transcribing the

original certificate; but an examination of the

record in the case at bar shows that such clerical

errors are not confined to documents affecting the

appellants.

By referring to the record it will be observed

that similar clerical errors occur in the record

of the additional certificate of location of the Ivan-

pah. There are three certified records of this addi-

tional certificate, defendant's exhibits E, F and H,

and the errors in the courses are as follows:

One course is given as N. 86° 37' E. on page

540; as E. 86° 39' E. on page 542; and, as W. 86°

37' E. on page 555. Another course is given

86° 37' W. on page 540; and as S. 86° 39' W. on

X^age 543.

We call attention to these manifest clerical errors

merely to show their unimportance, and in answer
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to the seeming stress that appellee attaches there-

to at pages 15 et seq. of its brief.

The original certificate of location of the Dave

Lewis Hope claim (pages 167-170 of the record) is

clear and unmistakable as to the location of the

discovery shaft, or its equivalent, and as to other

matters required to be stated in a certificate of loca-

tion under the law of Nevada. A careful reading

of that certificate will surely convince the court

that it is susceptible of but one construction re-

garding the location of the discovery shaft, to-wit:

that the shaft or its equivalent was situate upon the

Dave Lewis Hope claim at a point eight hundred

feet south of the North end center, at which

latter point a post was erected and marked '^N.

end center Mizpah intersection". The location

of the shaft or its equivalent is not left by the

description in that certificate indefinite, uncertain

or floating, as appellee would have the court believe.

In addition to the certificate, the testimony fixes

beyond question that the cut made by Lewis upon

the Dave Lewis Hope claim was at a point about

forty feet north of the North Star shaft; that it

was four and one-half feet wide, fifteen to eighteen

feet long, and eight feet deep at its face; that

it was subsequently enlarged by Porter to four-

teen feet in width, and in the floor of this enlarged

cut a shaft was sunk five feet by eight by eight.
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The location of this shaft, and the position of the

North Star shaft were the two things that called

from the trial judge the remark: ^'That if there

was anything conceded in the case it was the posi-

tion of the North Star shaft and the cut" (p. 461).

There is nothing in the statutes of Nevada which

requires a certificate of location of a mining claim

to state that the discovery work done upon a claim

consisted of a cut, a shaft or a tunnel. Section

209 Cuttings Compiled Laws of Nevada defines

the kind of work that must be done, but Section

210 does not require the certificate to describe the

work, but merelv to state the dimensions and loca-

tion thereof. To be exact, the statute requires

a certificate of location to state, among other things,

^^ the dimensions and location of the discoverv

*' shaft or its equivalent sunk upon the claim". The

certificate of location of the Dave Lewis Hope in

this particular states that ^'the discovery shaft or

its equivalent is situate upon the claim eight hun-

dred feet south from the north end center, and

exposes the ledge at a depth of fully ten feet;

its dimensions are five by eight by ten feet deep"

(p. 169). This we maintain is a full or at least a

substantial compliance with the statute regarding

the dimensions and location of the discovery shaft

or its equivalent required to be stated in the cer-

tificate of location.
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Objection to the certificate is also made upon

the ground that it is defective in its reference

to the location and description of each corner, with

the markings thereon. The certificate describes the

corners and the markings thereon as follows (p.

170):

** Commencing at apex of hill at post or

monument and running north 8° west five

hundred feet to center end post marked N.

end center Mizpah intersection, thence three

hmidred feet west 8° south to the northwest

corner jjost marked N. W. corner Mizpah In-

tersection; thence seven hundred and fifty feet

south 8° east to the west center side line post

marked W. center side line Mizpah Intersec-

tion; thence 750 feet south 8° east to south-

west corner post marked S. W. corner Miz-

pah Intersection; thence three hundred feet

east 8° north to south center end post marked
south center end line Mizpah Intersection;

thence three hundred feet east 8° north to

southeast corner post marked S. E. corner post

Mizpah Intersection; thence 750 feet north
8° west to east center side line marked E.

center side line Mizpah Intersection; thence

seven hundred and fifty feet north 8° west to

northeast corner post marked N. E. corner

post Mizpah Intersection ; thence three hundred
feet west 8° south to north center end post

marked N. center end post IMizpah Intersec-

tion; thence five hundred feet south 8° east

to the point of beginning."

It is therefore seen that the position of the

corners is accurately given, that they are described
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as posts, and that the marking on each post is

described in full. The law does not require that

tlie certificate giA^e the dimensions of each corner,

but simply requires a description of the same,

and certainly stating that a particular corner is

a post, is describing that corner, and stating that

it is marked ^*N. end center Mizpah Intersection",

is certainly a description of the markings thereon.

The case of Hahn v. James, relied on by counsel

for appellee in support of their contention that

this is not a substantial compliance with the statute,

dealt with a condition of facts stated in the opinion

as follows:

**The descripion of the corners, with the

markings thereon, so far as any is given, is

as follows: *This location is distinctly marked
on the ground, so that its boundaries can be

readily traced by a situate at discovery

shaft (where this notice and statement is

posted this day of A. D. 189—

)

and by substantial posts or monuments of

stone at each corner of the claim, and the

exterior boundaries of the claim as marked by
said posts or monument are as follows, to-wit:

'Beginning at southwest corner post and run-

ning in a northerly direction fifteen hundred
feet to a post, thence in an easterl}^ direction

six hundred feet to a post, thence in a south-

erly direction fifteen hundred feet to a post,

thence in a westerly direction six hundred feet

to a post and place of beginning'.''



50

Speaking to this state of facts the court said:

•^Tlie objection to tlie introduction of the
notice in evidence should have been sustained.

It attempts no description whatever of the
sliaft, even conceding that sucli a sliaft as is

required by Section 3611 of the Political Code
was sunk upon the claim in order to perfect the
discovery. While the location of each corner
is given, it does not appear that there were any
markings upon any of them; nor is there any
attempt to show their dimensions or to give
a description of them in any other particular
by the niarkings thereon."

We concede that an absolutely perfect descrip-

tion of a corner marked by a post with markings

thereon would be the statement of its location as

lixed by actual survey and a description of the

heighth and dimensions of the post, together with

the size of the monument in which it was placed,

accompanied by the markings thereon; but that

such a description would be a perfect one is no ar-

gument that a description of the corner as a

post accompanied by a description of the markings

thereon is not a substantial compliance with the

statute of NcA^ada. This question has been squarely

passed upon by one of the district courts of that

state, and we can do no better than to give to this

court the reasons expressed by Judge George S.

Brown of the Fourth Judicial District Court of

Nevada, in the case of Short et al. v. Johnson

et al., for holding such a description as is contained
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in our certificate a substantial compliance with

the local law. The learned judge says:

**Do the certificates give the location and
description of each corner, with the markings
thereon'? They certainly give the markings.

They gi\'e the location of each corner by bound-

ing the claim by courses and distances, and that

is a substantial compliance in this respect.

While it might be very desirable to tie each

corner to some permanent monument, the law
does not require such nicety. It is ably ar-

gued by defendant's counsel that none of the

certificates contain a description of any cor-

ner. Besides giving the location of each cor-

ner and the markings on it, the certificates re-

fer to it as a 'stake' or a 'tree'. This, defend-

ant contends, is not sufficient as 'a description'.

To say a corner is 'a stake' does not show that

the stake is of the dimensions or set in the

ground the depth, or surrounded by the inound

of earth or stone which the law requires. But
there are several things which the law requires

the locator to do to perfect his location, which
are not required to be stated in the certificate.

The discovery shaft or its equivalent must
show by such work a lode or deposit in place;

but the location certificate need not state that

the work does show the lode or deposit. A
post or monument must be erected, or a tree or

rock in place marked at the center of each
side line. But the certificate need contain noth-

ing about the side center, stake, tree, or monu-
ment, only 'the location and description of each
corner

J
with the markings thereon' need be

shown. A stake in the center of a side line is

not a corner. A corner is an angle, the meet-
ing place of two converging lines. So Section
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2 of the Act of March 16, 1897, as amended by
Statutes of 1901, p. 97, specifies the dimensions
of the stakes or stones to be used, and a

failure to substantially comply Avith the law in

this regard would probably subject the claim

to a forfeiture. But the facts showing the com-
pliance with these provisions may, and, to es-

tablish a valid location, must be proven other-

wise than by the certificate. The certificate is

prima facie evidence only of the matters re-

quired to be stated therein. (Lindley on Mines,

2nd ed. Sec. 392.) It is not, in my opinion,

necessary to show in the certificate a full com-
pliance with the law in regard to the dimen-
sions or manner of placing the corner posts

or monuments. And my opinion is confirmed

by that of the Supreme Court of Montana in

construing a similar provision of the Montana
Statute in Walker v. Pennington, 71 Pac. 150.

^^To refer to the corner as ^a stake' or ^a

tree' is some description of the corner. It is

not a full, complete description, but it is ^ a

description'. In the second section of the law,

as amended in the Statute of 1901, p. 97, it is

provided ^ which stakes, trees, or monuments
must be so marked as to designate the corners

of the claim located'. Here the law itself de-

scribes the several possible kinds of corners

as ^stakes, trees or monuments'. In the Mon-
tana case of Walker v. Pennington, supra, the

earlier Montana case of Purdum v. Laddin,
59 Pac, 153, is discussed and distinguished.

After quoting from the ^declaratory statement'

(or location certificate) in the Purdum case, the

Court says, in the Walker case, ^From that

declaratory statement it wll be observed that

no attempt is made at any description what-
ever of at least two of the corners. It cannot
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be ascertained whether they are trees, rocks in

place, or posts (the italics are mine) and no
statement of the markings on any of the cor-

ners is pretended to be made'. But in the case

at bar it can be ascertained whether the corners

are 'stakes, trees, or monuments'. There is

some description attempted of each corner,

imperfect it may be, but still a description.

Bearing in mind the liberal rule of construction

applicable to these certificates which is an-

nounced bv the authorities, it would seem that

a location certificate which bounds the claim bv
courses and distances from corner to corner,

which gives the markings on each corner and
states whether it is a tree, stake, or monument,
substantially complies with the 6th requirement
as to the contents of a valid certificate."

Counsel also argues the insufficiency of our cer-

tificate in that there is an entire failure to com-

ply with the provision of the law with reference

to a description of the claim by reference to a

'* permanent monmnent" or a ''natural object".

The certificate describes the location of the dis-

covery shaft or its equivalent as being situate upon

the claim eight hundred feet south from the north

end center, and the description of the claim is

given as commencing at apex of hill at post or

monument, and running north eight degrees west

five hundred feet to center end post marked North

end center Mizpah Intersection. We therefore see

that there is contained in the certificate, for the

purpose of locating the situs of the claim, a refer-



54

ence to the apex of a hill, a post or monument, and

the discovery shaft or its equivalent upon the claim,

each and all of which, under the decisions, is a

substantial compliance with the law requiring a de-

scription of the claim with reference to a *^ natural

object'' or a ^^ permanent monument".

In the case of North Noonday Mining Co. v.

Orient Mining Co. 1 Fed. 522, 534, the court says

that a permanent monument may consist of a stake

located on the claim and firmly planted in the

ground.

In the case of Russell v. Chumasero, 4 Mont.

309; 1 Pac. 713, the court said:

'^It is not for a court to say, by looking at

a record or declaratory statement, what are or

what are not * permanent monuments'. This is

a matter of proof. A stake or a stone of the

proper size, properly marked, may be a *per-

mianent monument'."

In Hanson v. Fletcher, 37 Pac. 480, 482, it is

said:

^^The notice of location recorded makes refer-

ence to the prospect hole, rock monuments, and
stakes. Such objects are, within the meaning of

the law, permanent monuments and are suffi-

cient to satisfy the requirements of the statute."

Lindley on Mines,' Section 383, says:

*^In the absence of evidence for or against

the sufficiency of the reference in the notice,



55

it will be presumed to be sufficient to identify

the claim/'

In Brady v. Husby, 21 Nev. 453, 458, it is said:

*'No evidence was offered for or against

the sufficiency of the reference in the notice,

and in its absence the court should have pre-

sumed that it was sufficient to identify the

claim."

In North Noonday Mining Co. v. Orient Mining

Co., supra, it is said:

^^The natural objects or permanent monu-
ments here referred to are not required to be

on the ground located, although they may be;

and the natural object may consist of

any fixed natural object; and such

permanent monument may consist of a

prominent post or stake firmly planted in

the ground, or of a shaft sunk in the ground.

The record of each location of the North Noon-
day, Keystone, and East Noonday North, in-

troduced by the plaintiff in evidence, contained

the names of the locators, the date of their

location, and a description of the claim located,

b}^ reference both to a shaft and stakes planted

in the ground having notices of the location

thereon."

See to the same effect Jupiter M. Co. v. Bodie

Cons. M. Co., 11 Fed. mQ, 679.

These decisions are a complete answer to coun-

sel's objection to the sufficiency of our certificate

upon that ground.

The Dave Lewis Hope location having been first
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completed by the filing of the amended certificate

of location, it follows that under the Nevada stat-

ute that certificate becomes prima facie evidence

of the facts therein recited, and the burden of dis-

proving them is cast upon the defendant. This

view of the case was denied appellants by the

learned judge below, and was clearly error.

Another point which counsel makes is hardly de-

serving of attention in the light of what occurred

at the oral argument of this case, but as he devotes

some considerable space to it on pages 20 and 21

of his brief, we feel called upon to notice it in this

our reply:

On page 20 he says:

^'Another point, and one we think which set-

tles the vital question in this proceeding, is,

that the complainants have shown that their

claimed discovery shaft or its equivalent is

located upon patented land, to wit, on the land

of the ^Triangle' and the 'Lucky Jim' lodes,

two well known patented claims, and the j)at-

ents to which were read in evidence by appellee.

They show that the discovery shaft claimed by
appellant was on patented ground/'

It is hard for us to reconcile this statement in

counsel's brief with his well known reputation for

candor and fairness. Had the record shown, or

had any effort been made to establish the fact that

our discovery cut was upon patented ground, then

there would have been some excuse for this state-
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ment, and for the argument that is based thereon.

At the oral argument it was demonstrated, we

think, to the satisfaction of the court, that this

argument is based solely upon what counsel was

pleased to term a technicality, and what we are

compelled to designate as a misstatement of the

fact or a misunderstanding of the evidence.

Counsel admitted to the court that the en-

larged plat presented at argument, which is a copy

of the plat attached to our brief, correctly repre-

sents the location of the North Star shaft and the

discovery cut on the Dave Lewis Hope with refer-

ence to the two patented claims that he refers to.

And an examination of the record also discloses

that it was conceded throughout the trial that the

North Star shaft was on the Ivanpah claim, and

that the cut was north of that shaft a distance of

forty feet, and also on the Ivanpah claim. Had
the fact been that that discovery and that cut was

on patented ground, it would certainly have been

made apparent to the trial court, and certainly

would have determined all questions in this case in

favor of the respondent here.

We cannot close this brief without calling atten-

tion to the following language found on page 6 of

appellee's brief:

'^It was the contention of the appellee at the
trial, and it is its contention here, that an at-
tempt was being made to float the Dave Lewis
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Hope claim westerly over onto the Ivanpah
ground; that Carr had attempted some kind
of a location somewhere, but where, it was in-

cumbent for appellants to show."

We agree with counsel that this record discolses

a palpable effort to float a location, but in view of

the fact that the record is absolutely silent as to

the point where Ish posted his notice, and is also

silent as to any connection between the monuments

which Ish testifies he placed upon the ground mark-

ing the corners of the Ivanpah claim between the

10th day of October and the month of December,

1901, and the stakes which are described in the

additional certificate of location filed by the de-

fendant Tunnel Company on the llth day of Aug-

ust, 1902, which are testified by Booker as having

been placed in the position in which the field notes

describe them, by him early in the month of August,

1902; and in view of the fact that Ish, Salsberry,

Ray, Davis, Harris, Curtis, Oddie, Golden, Hudg-

ens and Ramsey, all witnesses for the defendant,

and most of them stockholders and heavily inter-

ested parties in the corporation, testified that the

first cut run and the first excavation made on the

south and west side of that ridge or mountain was

the cut run by IMcCune in the employ of Lewis in

the first days of February; and in view of the fact

that that cut was the first cut on that side of the

mountain to disclose a ledge; and in view of the
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fact that tlie defendant company paid Lewis a sum

of money and quite a block of stock to convey to

defendant his interest in that claim; and in view

of the fact that the defendant corporation did not

acquire a conveyance from Ish until after it had

acquired the conveyance from Lewis; and in view

also of the fact that as soon as it acquired the

Lewis conveyance it went ux)on the ground and

commenced to sink its shaft at a point forty feet

south of the point at which Lewis had run his cut,

and Porter subsequently sunk his shaft—it comes

with ill grace from appellee that it was the Dave

Lewis Hope claim that was floated; and we ven-

ture the suggestion that a fair examination of this

record will disclose that if any floating was done

the Tonopah North Star Tunnel and Development

Company is the real source and cause of the

flotation.

We respectfully submit this case with the re-

quest that the decree be reversed.

Garoutte & GOODWIX^

Welles Whitmoee^

Attorneys for Appellants,




